IN THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON FI LED

February 25, 1997

Cecil Crowson, Jr.
Appellate Court Clerk
INTY

NELDA FAYE YOUNG

SULLI VAN LINT
03A01-9607-JV- 00234
Peti ti oner- Appel | ant

HON. JAMES BEELER
SPECI AL JUDGE

TERESA YOUNG FRAZI ER and
JONATHAN LYNN FRAZ| ER

Respondent s- Appel | ees
IN THE MATTER OF:

Samant ha Lynn Frazier, A
Child under 18 Years of Age

N N N N N N N N N N N N N N N N

REVERSED AND REMANDED

STEPHENSON TODD OF Kl NGSPORT FOR APPELLANT

NO BRI EF FI LED BY THE APPELLEES

OP1 NI ON

Goddard, P.J.

Nel da Faye Young appeal s a judgnment of the Juvenile
Court for Sullivan County which found that her daughter, Teresa
Young Frazier, and her forner son-in-law, Jonathan Lynn Frazier,
had abandoned their daughter, Samantha Lynn Frazier, who was born
on April 11, 1991, but denied Ms. Young's petition to term nate
parental rights upon the ground that such was not in the best

i nterest of Samant ha.



M's. Young's single issue insists that the evidence
preponderates against the Trial Court's finding relative to

Samant ha's best interest.

At the outset we point out that the parents of Samant ha
have filed no appellate brief and, consequently, no issue is
raised as to the Trial Court's finding of abandonnent.

Parent hetically, we note that the record fully supports the Trial

Court's determnation in this regard.

W will now detail the facts necessary for disposition
of the issue raised in this appeal. Samantha, who, as already
noted, was born April 11, 1991, has been under the auspices of
the Juvenile Court for Sullivan County since Septenber 11, 1991,
when Ms. Young filed a petition seeking to have Samant ha
decl ared a dependent and neglected child. This petition was
resol ved by an informal adjustnment agreenent dated Cctober 9,
whi ch provided that CASA--Court Appointed Special Advocates of
Sul I'i van County--woul d supervi se and nonitor Samantha for a
period of tine and the parents attend and conpl ete parenting
classes and fam |y counseling at Hol ston Services. On Decenber
5 a notion was filed by the Director of Court Services seeking
to revoke the informal adjustnent agreenent because of non-
conpliance by the parents. \Wereupon, the Juvenile Court Referee
ordered the parents to honor their commtnent under the informal

agreenent .

On March 24, 1992, a second petition was filed by Ms.
Young, again seeking a determ nation that Samantha, who was then

11 nonths ol d, was a dependent and neglected child. This



petition was sustained by order entered March 25, which al so
granted Ms. Young tenporary custody of Samant ha, which she has
since maintained. Qher petitions were filed by the parents
seeki ng custody, and by Ms. Young. However, it is not necessary

to el aborate on these matters in our resolution of this appeal.

Because of the parents' refusal or inability to conply
with the orders of the Court relative to counseling and
cooperation with those appointed by the Court to nonitor the
situation, Ms. Young, on Cctober 24, filed a petition to

term nate parental rights.

Still later, on February 1, 1995, Ms. Young filed a
petition in the Chancery Court for Sullivan County, seeking to

adopt Samant ha.

The Court's order finding that it was not in Samantha's
best interest is in tw parts. The first, entered on the 9th day

of Novenber 1995, stated the foll ow ng:

A The maternal grandnother testified that the
father's rights would be finished if the relief
were granted but indicated an intention of
continued relations with her daughter and stated a
possibility of her daughter having custody upon
t he grandnother's eventual death. This seens to
express a relative preference for her daughter
over the father, which is unjustified by the facts
and seens mldly collusive.

B. The effect of this termnation and the subsequent
adoption woul d sever all paternal famly rel ations
and give the maternal grandnother sol e,
unquesti onabl e authority over the child and
relations with the other maternal famly nenbers.
Thi s severance of relations would include the
mat er nal grandfather since he and the petitioner
are divorced. This would cause additional tension
since the nother of the child resides in his hone.



C. The grandnother intends to maintain the child in
the sane circle of people and this term nation and
subsequent adoption woul d change only the power
structure within that circle. The child would be
subj ected to incredible conflicts between her
bi ol ogi cal nother and her adoptive nother; this
could not fail to injure her devel opnent.

D. There is nothing to be gained here by term nation
as opposed to custody and there is, in this
Court's opinion, absolute certainty that |oss wll
occur to the child due to intensified and extended
famly conflict if term nation should occur.

E. Al'l findings are made with the understandi ng of
t he placenment of burden of proof and with
under st andi ng of the requirenent of clear and
convincing evidence. This opinion is based upon
t he observation of the demeanor of the parties as
wel | as express testinony.

Thereafter, Ms. Young petitioned the Court to vacate
the earlier order and hear additional proof, which was granted.
Ther eupon, additional proof was received and the Court reaffirnmed

its earlier order and stated the follow ng:

This matter canme on to be heard before the Court
on the request of the parties to present additional
evi dence as to best interest of the child and upon the
testinony of the parties and their witnesses from al
of which the Court finds as foll ows:

1. The expert witness for Faye Young testified that
it isin the best interest of the child to know where
home is and who nother is on a long termbasis and that
it does not matter where that hone is or who is

desi gnated as nother so long as no other famly nenbers
create di ssension about that issue.

2. The natural nother by her questions and deneanor
made it abundantly clear that she does intend to cause
di ssension on that issue for the child.

3. The grandnot her, Faye Young, testified that if

di ssensi on arose that she woul d abandon all famly
menbers if necessary to protect the child. This does
not appear to be feasible in that she woul d have to
abandon her other children, who are siblings of the
natural nmother in this case, as well as extended famly
menbers. This Court does not believe that this
situation could manifest itself and even if it did so
occur, the situation itself would be harnful to the



child as she woul d be deprived of interaction with al
fam |y nmenbers.

4. The Court finds that all matters set out in the
order of October 18, 1995 and in the supplenental and
final order of Novenmber 8, 1995! still exist and that

the termnation is not in the best interest of the
child and the supplenental and final order dated
Novenber 8, 1995, which was previously set aside, is
now reinstated in full force and effect.

5. The Court finds that contact between the parents
and the child would be harnful to the child in |ight of
the expert testinony and in light of the findings of
this court in previous orders. Al requests for
visitation are therefore dism ssed and the child shal
remain in the sole custody of the grandnother, Faye
Young.

In all deference to the Trial Court, we conclude that
t he evi dence preponderance agai nst his best interest finding. W
reach this conclusion because of the followng facts: (1) the
testinmony of Dr. Ted Hagan, a |icensed psychol ogi st, who did not
i nterview either Samant ha, the parents, nor Ms. Young, but,
based upon the information furnished hint regarding the facts of
this case, was of the opinion that it was in Samantha's best
interest that the parental rights be termnated; (2) the
recomrendati on of CASA to the sanme effect; (3) the testinony of
M. Young, divorced husband of Ms. Young, father of Teresa and
gr andf at her of Samantha, wi th whom Samant ha, her nother, and two
of Samant ha's younger siblings were then living, that the
parental rights should be term nated; (4) the strong
recommendati on of the guardian ad litem both at the best
i nterest hearing and afterwards in a letter to the Court, that it
was in the best interest of Samantha that parental rights be

t er m nat ed.

! This order is dated November 8, but entered on Novenber 9, 1995.

2 No insistence was made at the trial |level that the information

furni shed was i naccurate.



We also think it significant that the only testinony

I ntroduced contra to the foregoing was that given by Sandy

Fi sher, an enpl oyee of First Tennessee Human Resource Agency, a
private agency which contracts with the State to render service
in the area of famly preservation. M. Fisher was of the
opinion that it was in the best interest of Samantha that
parental rights not be term nated. However, the validity of her
opi nion is suspect because her only involvenent with Samant ha's

not her and father was a four-week period in June and July 1992.

It would appear the Trial Court gave undue con-
sideration to the fact that the nother, who was estranged from
Ms. Young at the tinme of the hearing, m ght possibly reconcile
and enjoy a relationship with Samant ha--whi ch had been only
m ni mal since Samant ha canme under the care of Ms. Young. The
Trial Court concluded that this would be unfair to the father
because there is little or no likelihood that such a relationship

bet ween the father and Samant ha woul d ever be permtted.

We can understand the Trial Court's concern as to the
fat her; however, the paranount interest is not the father, but
the wel fare of Samantha, and, in our view the recomendation of
CASA to the Court by letter dated Cctober 25, 1995, sunms up our

t houghts regarding this case:

Samant ha has been in the custody of her naternal
grandnot her, Faye Young, since prior to her first

bi rthday. She has been provided with a | oving and
secure honme since that tinme. W think that it is tine
t hat Samantha al so be provided with the security of the
permanency of this home. CASA in no way can see that
her best interest could be served by keeping her in the
"system' and continually subjected to the stress and
uncertainty of further court hearings.



Bef ore concl uding, we are aware that the Trial Judge's
first order relative to termnation of parental rights entered on
Novenber 9, 1995, recites that his opinion is "based upon the
observation of the deneanor of the parties, as well as express
testinony,"” and that appellate courts ordinarily defer to the
trial court when it assesses the credibility of wi tnesses based
upon its observation of the witnesses while testifying. However,
in the present case the opinions being expressed are based for
the nost part on undisputed facts, thus, underm ning the

deference ordinarily accorded a trial court in such cases.

For the foregoing reasons the judgnment of the Trial
Court is reversed and the parental rights of the parents as to
Samantha are term nated. The cause is remanded for such further
proceedings, if any, as may be necessary and collection of costs
bel ow, which are, as are costs of appeal, adjudged agai nst the

Frazi ers.

Houston M Goddard, P.J.

CONCUR:

Charl es D. Susano, Jr., J.

Cifford E. Sanders, Sp.J.



